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M I C H I G A N  D E P A R T M E N T  O F  S T A T E  

L A N S I N G  
RICHARD H. AUSTIN a SECRETARY OF STATE 

M I C H I G A N  4 8 9 1 8  
STATE TREASURY BUILDING 

March 17, 1987 

Senator  Bas i  1 W. Brown 
P.O. Box 30036 
Lans ing,  M ich igan  48909 

Dear Senator  Brown: 

Your A d m i n i s t r a t i v e  A s s i s t a n t ,  Janet  Lockwood, has r e c e n t l y  r e q u e s t e d  a  d e c l a r a - I  
t o r y  r u l i n g  on y o u r  beha l f  w i t h  r e s p e c t  t o  t h e  o p e r a t i o n  o f  t h e  Campaign F i n a n c e  
Act ,  1976 PA 388, as amended ( t h e  A c t ) .  T h i s  r e q u e s t  a p p a r e n t l y  asks whether i t  
i s  p e r m i s s i b l e  f o r  a  s t a t e  s e n a t o r ' s  c a n d i d a t e  commi t tee  and o f f i c e h o l d e r  
expense fund t o  make " l o a n s "  t o  t h e  c a n d i d a t e / o f f i c e h o l d e r  who e s t a b l i s h e d  t h e  
commi t tee  and t h e  o f f i c e h o l d e r  expense fund  (OEF). 

Ru le  6 o f  t h e  a d m i n i s t r a t i v e  r u l e s  promulgated t o  implement t h e  Act ,  1979 AC 
R169.6, a u t h o r i z e s  t h e  S e c r e t a r y  o f  S t a t e  t o  i s s u e  a  d e c l a r a t o r y  r u l i n g  "on 
w r i t t e n  r e q u e s t  o f  an i n t e r e s t e d  person."  The d e c l a r a t o r y  r u l i n g  i s  i ssued  w i t h  
r e s p e c t  t o  t h e  I 1 a p p l i c a b i l i t y  o f  t h e  Ac t  o r  t h e s e  r u l e s  t o  an a c t u a l  s ta temen t  
o f  f a c t s .  " 

Ms. Lockwood's r e q u e s t  does n o t  s e t  f o r t h  an a c t u a l  s ta temen t  of f a c t s .  
There fo re ,  i t  would be i n a p p r o p r i a t e  f o r  t h e  S e c r e t a r y  of S t a t e  t o  i s s u e  a  
d e c l a r a t o r y  r u l i n g  i n  response t o  Ms. Lockwooals reques t .  However, t h e  i s s u e s  
wh ich  appear t o  be o f  concern  can be addressed i n  t h e  f o r m  o f  an i n t e r p r e t a t i v e  
s ta tement .  The f o l l o w i n g  a n a l y s i s  i s  i s s u e d  so t h a t  you and o t h e r  c a n d i d a t e s  
can b e t t e r  unders tand  t h e  way i n  wh ich  c a n d i d a t e  commit tee accounts and o f f i c e -  
h o l d e r  expense funds may spend money t h e y  ho la .  

Cand idate  Committees 

The Act  has been i n  e f f e c t  f o r  n e a r l y  t e n  yea rs .  I n  t h e  c o u r s e  of a d m i n i s t e r i n g  
t h e  Ac t  t h e  Department o f  S t a t e  has i s s u e d  numerous d e c l a r a t o r y  r u l i n g s  and 
i n t e r p r e t a t i v e  s ta temen ts  i n  response t o  q u e s t i o n s  aoout  t h e  a p p l i c a o i l i t y  o f  
t h e  Act .  Some o f  t h e  i n q u i r i e s  have i n v o l v e d  t h e  use of money i n  a  c a n d i d a t e  
c o m m i t t e e ' s  account .  

On November 2, 1978, an i n t e r p r e t a t i v e  s ta tement  (enc losed)  was i ssued  t o  
C h r i s t o p h e r  L. Rose. That  l e t t e r  maKes i t  c l e a r  t h a t  " t h e  moneys i n  a  comrnit- 
t e e ' s  o f f i c i a l  account  o r  asse ts  h e l d  by a  cornrnittee a r e  f o r  a  s i n g l e  purpose, 
i .e . ,  t o  i n f l u e n c e  an e l e c t i o n . "  
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Subsequent ly ,  on May 29, 1979, Senator  M i t c h  I r w i n  r e c e i v e d  a  d e c l a r a t o r y  r u l i n g  
wh ich  d i scussed  whether some of t h e  expenses o f  h i s  campaign met t h e  t e s t  o f  
o e i n g  "made t o  i n f l u e n c e  an e l e c t i o n . "  T h i s  r u l i n g  i s  a l s o  enc losed.  

w 

S i n c e  t h a t  t i m e  t h e  Department has on numerous occas ions  p u b l i s h e d  summaries of  2 
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t h e s e  and o t h e r  l e t t e r s  wh ich  make i t  c l e a r  t h a t  commit tee funds a r e  o n l y  t o  be ,, 0 

a 
used t o  i n f l u e n c e  an e l e c t i o n .  % KT - 7 

0 

Four  e x c e p t i o n s  t o  t h i s  r e q u i r e m e n t  a r e  s p e l l e d  o u t  i n  t h e  A c t  and t h e  r u l e s .  L" s 
As t h e  c i t e d  l e t t e r s  i n d i c a t e ,  s e c t i o n  45 o f  t h e  Ac t  (MCL 169.245) p r o v i d e s  0, 
t h r e e  p o s s i b l e  ways t o  d i s t r i b u t e  r e m a i n i n g  f u n d s  when a  commi t tee  d i s s o l v e s .  s 
R u l e  39 (8 ) ,  1979 AC R169.39, a l s o  p e r m i t s  an o f f i c e h o l d e r  t o  t r a n s f e r  money f rom lD L 

t h e  c a n d i d a t e  commit tee t o  t h e  o f f i c e h o l d e r  expense fund.  0 3 

The c a n d i d a t e  commi t tee  i s  l i m i t e d  t o  making e x p e n d i t u r e s  t o  i n f l u e n c e  t h e  can- 
d i d a t e ' s  own e l e c t i o n  o r  t h e  f o u r  purposes i n d i c a t e d  aoove. Persona l  o r  o u s i -  
ness l o a n s  t o  t h e  c a n d i d a t e  a r e  w e l l  o u t s i d e  t h e s e  enumerated purposes,  j u s t  as 
o u t r i g h t  payments t o  t h e  c a n d i d a t e  a r e  p r o h i b i t e d .  An i n d i v i d u a l  who has 
r e c e i v e d  such l o a n s  must pay them bacK immed ia te l y  so t h a t  he o r  she can come 
i n t o  comp l iance  w i t h  t h e  Act .  

S e c t i o n  2 1  of t h e  Ac t  (MCL 169.221) c o n t a i n s  a  number o f  requ i remen ts  f o r  
t h e  a d m i n i s t r a t i o n  and a c c o u n t i n g  o f  f u n d s  o f  a commit tee.  I n c l u d e d  i s  a  p r o v i -  
s i o n  i n  s e c t i o n  21(g)  wh ich  p r o h i b i t s  f unds  o f  commi t tee  f rom b e i n g  commingled 
w i t h  t h e  funds of any o t h e r  person.  The emphasis o f  s e c t i o n  2 1  i s  on cash 
c o n t r o l  and a c c o u n t a b i l i t y  t h r o u g h  t h e  appointment of a  t r e a s u r e r ,  t h e  use o f  a  
s i n g l e  d e p o s i t o r y  and t h e  p r o h i o i t i o n  o f  commingl ing.  

O f f  i c e h o l d e r  Expense Fund 

S e c t i o n  49 of t h e  Ac t  (MCL 169.249) and r u l e  39, 1982 AACS R169.39, c o n t a i n  t h e  
p r o v i s i o n s  gove rn ing  OEFs. S ince  t h e  i n c e p t i o n  o f  t h e  Act ,  q u e s t i o n s  have a r i -  
sen w i t h  r e s p e c t  t o  t h e  purposes f o r  wh ich  an o f f i c e h o l d e r  expense f u n d  may be 
used 1  awf u  1  ly. 

S e c t i o n  4 9 ( 1 )  p r o v i d e s :  

"Sec. 49. ( i)  An e l e c t e d  p u b l i c  o f f i c i a l  may e s t a b l i s h  an o f f i c e -  
h o l d e r  expense fund.  The f u n d  may be used f o r  expenses i n c i d e n t a l  t o  
t h e  p e r s o n ' s  o f f i c e .  The f u n d  may n o t  be used t o  make c o n t r i o u t i o n s  
and e x p e n d i t u r e s  t o  f u r t h e r  t h e  nomina t ion  o r  e l e c t i o n  of t h a t  p u b l i c  
o f f i c i a l  ." 

There i s  no d e f i n i t i o n  i n  t h e  A c t  o f  t h e  ph rase  " i n c i d e n t a l  t o  t h e  p e r s o n ' s  
o f f i c e . "  When no s p e c i f i c  d e f i n i t i o n  o f  a  t e r m  i s  p r o v i d e d  t h e  t e r m  has t h e  
same meaning i t  has when i t  i s  commonly used. R e s o r t i n g  t o  d i c t i o n a r y  d e f i n i -  
t i o n s  i s  an a p p r o p r i a t e  way t o  a s c e r t a i n  t h i s  "common and approved usage," 
K Mar t  Corp. v  Department of S t a t e ,  127 Mich App 390, 395 (1983).  

Webster I s  New World D i c t i o n a r y ,  Second Col l e g e  E d i t i o n ,  Simon and Schuster ,  New 
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.- York, 1982 de f ines  " i n c i d e n t a l "  as f o l l o w s :  

" i n c i d e n t a l  ad j .  1. happening as a  r e s u l t  o f  o r  i n  c o n n e c t i o n  w i t h  
someth ing more i m p o r t a n t ;  casua l  ( i n c i d e n t a l  b e n e f i t s )  b. l i k e l y  t o  I 

happen as a  r e s u l t  o r  concomi tan t  ( w i t h  t o )  [ t r o u ~ l e s  i n c i d e n t a l  t o  
d i v o r c e ]  2. secondary  o r  mi nor ,  b u t  usua l  l y  a s s o c i a t e d  ( i n c i d e n t a l  
expenses)."  

I n  B l a c k s '  Law D i c t i o n a r y ,  F i f t h  E d i t i o n ,  West P u b l i s h i n g  Co., St. Paul, 
Minnesota,  1979 " i n c i d e n t a l u  means: 

" I n c i d e n t a l .  Depending o r  a p p e r t a i n i n g  t o  something e l s e  as p r imary ;  
someth ing necessary,  a p p e r t a i n i n g  t o ,  o r  depending upon ano the r  wh ich  
i s  te rmed t h e  p r i n c i p a l ;  someth ing i n c i d e n t a l  t o  t h e  main purpose.  
The Robin  Goodfel low, D.C. Wash., 20  F2d 924, 925." 

S ince  t h e  Ac t  f i r s t  became e f f e c t i v e  on June 1, 1977, t h e  Department of S t a t e  ' 

has i s s u e d  numerous r u l i n g s  r e g a r d i n g  a p p r o p r i a t e  uses of OEFs. A l though  none 
o f  t h e s e  r u l i n g s  have d e a l t  w i t h  whether making l o a n s  i s  i n c i d e n t a l  t o  a  p e r -  ' 

s o n ' s  o f f i c e  because t h e  q u e s t i o n  has never been asked p r e v i o u s l y ,  i t  i s  o b v i o u s  
t h e  use o f  an OEF f o r  making l o a n s  i s  n o t  i n c i d e n t a l  t o  h o l d i n g  a  p u ~ l i c  o f f i c e .  
Making l o a n s  t o  t h e  o f f i c e h o l d e r  o r  o t h e r s  i s  a  pe rsona l  a c t i v i t y .  

Enc losed f o r  y o u r  i n f o r m a t i o n  a r e  a  number o f  d e c l a r a t o r y  r u l i n g s  and i n t e r p r e -  
t a t i v e  s ta temen ts  wh ich  d i s c u s s  expenses which  a r e  i n c i d e n t a l  t o  a  p e r s o n ' s  
o f f i c e  as d i s t i n g u i s h e d  f r o m  pe rsona l  expenses. 

Ru le  39 p r o v i d e s  a d m i n i s t r a t i v e  and a c c o u n t i n g  r e q u i r e m e n t s  t h a t  p a r a l l e l  t h o s e  
i n c l u d e d  i n  s e c t i o n  2 1  f o r  commit tees.  Ru le  39 (3 )  mandates t h e  s e g r e g a t i o n  o f  
commi t tee  f u n d s  f r o m  monies h e l d  by an OEF. It f o l l o w s  t h a t  t h e s e  funds a r e  
n o t  t o  be commingled w i t h  t h e  pe rsona l  f u n d s  o f  t h e  o f f i c e h o l d e r  o r  any o t h e r  
p e r  son. 

Any r u l i n g  i s s u e d  t o  you based on t h e  f a c t s  c u r r e n t l y  a v a i l a b l e  would conc lude  
w i t h  a  d i r e c t i v e  t o  r e p a y  a l l  monies borrowed b y  you f r o m  e i t h e r  you r  c a n d i d a t e  
commi t tee  o r  y o u r  OEF. I n  a d d i t i o n ,  you would be d i r e c t e d  t o  r e c o v e r  a l l  o t h e r  
f u n d s  loaned b y  e i t h e r  account  t o  o t h e r  persons.  

T h i s  l e t t e r ,  as p r e v i o u s l y  i n d i c a t e d ,  i s  i n f o r m a t i o n a l  o n l y  and does n o t  c o n s t i -  
t u t e  a d e c l a r a t o r y  r u l i n g .  

Ve ry  t c u l y  you rs ,  

- 
P h i l l i p  T. Frangos 
D i r e c t o r  
O f f i c e  of Hear ings  and L e g i s l a t i o n  




