
M I C H I G A N  D E P A R T M E N T  O F  S T A T E  
L A N S I N G  

RICHARD H. AUSTIN a SECRETARY OF STATE M I C H I G A N  48918 

STATE TREASURY BUILDING 

A p r i l  14, 1993 

Ms. Margaret  M. Ayres 
Dav is  Pol k & Wardwell 
1300 I S t r e e t ,  N.W. 
Washington, D. C. 20005 

Dear Ms. Ayres: 

Th i s  i s  i n  response t o  your  l e t t e r  reques t ing  a d e c l a r a t o r y  r u l i n g  w i t h  
r espec t  t o  t h e  a p p l i c a t i o n  o f  t h e  Michigan Campaign Finance, 1976 PA 388, as 
amended, ( t h e  "Ac t " ) .  Your request i s  made on b e h a l f  o f  an unnamed Delaware 
c o r p o r a t i o n  which has done business i n  Michigan b u t  does n o t  ma in ta i n  an 
o f f i c e  i n  t h i s  S ta te .  

The c o r p o r a t i o n  ma in ta ins  a separate segregated fund which has f i l e d  w i t h  t he  
Federal  E l e c t i o n  Commission pursuant t o  t he  appl i c a b l e  p r o v i s i o n s  o f  t h e  
Federal E l e c t i o n  Campaign Act.  The co rpo ra t i on  has never  p a r t i c i p a t e d  i n  
Michigan candidate e l e c t i o n s .  You have s ta ted  t h e  f a c t s  unde r l y i ng  your  
request  as f o l l ows :  

" Recent ly ,  one o f  t h e  Company's o f f i c e r s  ( t h e  " O f f i c e r )  respons ib le  i n  
p a r t  f o r  t h e  Company's business i n  Michigan requested t h a t  t h e  PAC make 
a $2,500 c o n t r i b u t i o n  t o  t h e  candidate committee o f  a candidate f o r  
e l e c t i v e  o f f i c e  i n  Michigan ( t h e  "Candidate") .  The PAC dec l i ned  t o  make 
t h e  suggested c o n t r i b u t i o n .  The O f f i c e r  now wishes t o  make p a r t  o f  t h e  
c o n t r i b u t i o n  t o  t h e  candidate h i m s e l f  and t o  ask o t h e r  Company o f f i c e r s  
t o  make c o n t r i b u t i o n s  t o  t h e  Candidate as w e l l .  The O f f i c e r  hopes t ha t ,  
as a r e s u l t  o f  h i s  ac t ion ,  c o n t r i b u t i o n s  aggregat ing $2,500 w i l l  be 
r ece i ved  by t h e  Candidate from t h e  o f f i c e r s  o f  t h e  Company. The O f f i c e r  
p lans  t o  c o l l e c t  t he  o f f i c e r s '  c o n t r i b u t i o n  checks and pass them on 
d i r e c t l y  t o  t h e  Candidate's committee. The Company w i l l  no t  reimburse 
t h e  o f f i c e r s  f o r  t h e i r  c o n t r i b u t i o n s  and has n o t  p rov ided  o f f i c e r s  w i t h  
funds f o r  t he  purpose o f  making these c o n t r i b u t i o n s .  No o f f i c e r  w i l l  be 
r e q u i r e d  t o  make a c o n t r i b u t i o n ,  no r  w i l l  t h e  Company reward t he  making 
o f  a c o n t r i b u t i o n  t o  the  Candidate." 

The ques t ion  presented i s  whether t h e  O f f i c e r  and t h e  o t h e r  o f f i c e r s  o f  t he  
c o r p o r a t i o n  may make t h e  c o n t r i b u t i o n s  as descr ibed above. 

Ma3 (391) Safee Belts and Slower Speeds Save Lives 



Ms. Margaret  M. Ayres 
Page 2  

When you r  request  was rece ived  i t  was c i r c u l a t e d  t o  t h e  p u b l i c  f o r  comments as 
r e q u i r e d  i n  sec t i on  15(2) o f  t h e  Ac t  (MCL 169.215). One s e t  o f  comments was 
rece ived.  That commentator suggested t h a t  t h e  a c t i v i t y  c i t e d  i n  t he  request  
would r e q u i r e  t he  o f f i c e r s  t o  f i l e  as a  committee pursuant  t o  sec t i on  24 o f  
t h e  Ac t  (MCL 169.224) because t h e i r  a c t i v i t i e s  met t h e  d e f i n i t i o n  o f  committee 
conta ined i n  t h e  Act.  

A f t e r  t h e  comment pe r i od  ended one o f  your  co l leagues requested a  copy o f  t he  
comment. On February 12, 1993 you responded t o  t h e  comments t h a t  had been 
submit ted.  I n  t he  response you mod i f i ed  t h e  f a c t s  s e t  f o r t h  i n  t he  o r i g i n a l  
l e t t e r .  The m o d i f i c a t i o n  i n  t h e  f a c t s  as o u t l i n e d  i s  t h a t  t he  O f f i c e r  "cou ld  
r e f r a i n  f rom t a k i n g  any a c t i o n  t o  f a c i l i t a t e  c o n t r i b u t i o n s  by o the r  o f f i c e r s . "  
I n  t h i s  scenar io  t h e  O f f i c e r  would "do no more than suggest poss ib l e  p o l i t i c a l  
c o n t r i b u t i o n s  t o  f e l l o w  o f f i c e r - s h a r e h o l d e r s  and pass on t o  them t h e  
s o l i c i t a t i o n  cards prov ided by t h e  proposed rec ip ien t -commi t tee . "  

The Ac t  p r o h i b i t s  a  co rpo ra t i on  o r  anyone a c t i n g  on b e h a l f  o f  a  co rpo ra t i on  
f rom making a  c o n t r i b u t i o n  o r  expendi ture i n  a  cand ida te  e l e c t i o n  (MCL 
169.254). However, pursuant t o  sec t i on  6(3)  ( a )  o f  t h e  Ac t  (MCL 169.206), 
co rpora te  expendi tures f o r  communications w i t h  p a i d  members o r  shareholders 
a re  exempt f rom t h i s  p r o h i b i t i o n .  

I n  an i n t e r p r e t i v e  statement issued t o  M r .  George Watts, dated December 28, 
1979, t h e  Department o f  S ta te  was asked whether t h i s  exemption app l ied  t o  a  
mai 1  i n g  t h a t  inc luded  1  i t e r a t u r e  produced by a  candidate committee. The 
Department i n d i c a t e d  t h a t  t he  exemption d i d  no t  extend t o  t h e  r e p u b l i c a t i o n ,  
r ep roduc t i on  o r  d i s t r i b u t i o n  o f  a  communication prepared by a  candidate o r  
candidate committee. 

Th i s  a n a l y s i s  would apply  equa l l y  t o  an o f f i c e r  a c t i n g  on b e h a l f  o f  a  
co rpo ra t i on .  An o f f i c e r  may communicate w i t h  o t h e r  shareholders and 
d i s t r i b u t e  1  i t e r a t u r e  produced a t  co rpora te  expense. However, pursuant t o  
s e c t i o n  54(2),  t h e  o f f i c e r  i s  p r o h i b i t e d  f rom us ing  corpora te  t ime, p rope r t y  
o r  o t h e r  resources t o  d i s t r i b u t e  s o l i c i t a t i o n  cards p rov ided  by a  candidate 
committee. I n  o the r  words, t h e  o f f i c e r  may communicate w i t h  o ther  
o f f i ce r / sha reho lde rs  f o r  t h e  purpose o f  so l  i c i  t i n g  c o n t r i b u t i o n s  t o  Michigan 
candidates,  bu t  t h e  o f f i c e r  may n o t  d i s t r i b u t e  s o l i c i t a t i o n  cards f u rn i shed  by 
t h e  candidate committee. 

I n  add i t i on ,  t he  o f f i c e r  may n o t  c o l l e c t  c o n t r i b u t i o n s  f rom t h e  o the r  o f f i c e r s  
and fo rward  them t o  t he  candidate.  Such bund l ing  o f  c o n t r i b u t i o n s  would be 
const rued as j o i n t  a c t i v i t y  by t h e  i n d i v i d u a l s  invo lved ,  making them sub jec t  
t o  t h e  Ac t ' s  requirements because they  would be a  committee as de f ined  i n  
sec t i on  3 (4 )  o f  t he  Act (MCL 169.203). I n  r e l e v a n t  p a r t  t h a t  d e f i n i t i o n  
p rov ides  : 
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(4) "Commi ttee" means a person who receives contributions or makes 
expenditures for the purpose of influencing or attempting to 
influence the action of voters for or against the nomination or 
election of a candidate ........" 

Section 11 of the Act (MCL 169.211) defines the term "person" to include "any 
other organization or group of persons acting jointly." 

In an interpretive statement issued to Mr. Carl Gromek September 24, 1992 the 
issue of joint activity was explored. That response concluded that there 
would be joint activity where a group set up a system for purchasing fund- 
raiser tickets. One of the key facts was the continuous communications 
proposed along with the maintenance of records to track who in the group had 
made contributions to candidates. 

The facts, as modified, eliminate the joint activity inherent in the original 
proposal. If the officer simply discusses the candidates, there does not 
appear to be any joint activity among the officers. The communications would 
be in only one direction, no funds would be collected or "bundled" and no 
records of participation would be maintained. In these circumstances, the 
activity outlined in the amended request does not trigger the registration and 
reporting requirements of the Act. 

This response is informational only and does not constitute a declaratory 
ruling because the facts provided lack specificity, including the name of the 
corporation requesting the ruling. 

Sincerely, 

/L2+ Philli~ T. Franqos 

~ e ~ u t y '  secretary of State 
State Services 


